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Case Keywords Comments
ACN 117 641 004 Pty Ltd (in lig) v S&P | Witnesses; Although the technology has
Global, Inc (No 5) [2025] FCA 687 overseas; Cross- advanced and the legal profession has
examination; adapted, it has to be accepted that the
credit use of AVL does not replicate in every
assessments; sense the solemnity and atmosphere
demeanour; key of a Court room, or the subtle or not
witnesses so subtle chemistry involved in cross-
examination. [17]
Whether there is a prejudice to cross-
examine key witnesses via AVL,
especially when the credit is in issue
and the cross-examination of both
witnesses is expected to be document-
intensive. The assessment is a
balancing exercise, requiring
consideration of the interest of justice.
‘prejudice to a cross-examining party
may also occasion prejudice to the
administration of justice.’ [33]
AF v R [2015] NSWCCA 35 Vulnerable
witnesses; pre-
recorded
interview
Alec (a pseudonym) v The King [2023] Vulnerable

VSCA 208

witnesses; Open
justice

AMP Ltd v Chubb Insurance Australia Ltd
(No 2) (evidence by AVL) (21 July 2025)

(Rees J)

Key witnesses;
overseas;
fairness; cross-
examination

Concluded that it would be unfair to
receive evidence by AVL, notably
given the nature of the evidence, the
cross-examination is expected to be
document-intensive and the time zone
issue.

Antov v Bokan (No 2) (2019) 101
NSWLR 142:[2019] NSWCA 250

Witnesses; cross-
examination;
fairness

[38]...Constraining a party to cross-
examining a witness by video link
will not always, but may sometimes,
involve a degree of unfairness to that
party, depending on all the
circumstances of the case ...Relevant
circumstances may include the
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importance of the witness, whether his
or her credit was in issue, the nature
and extent of documents involved,
whether translation of documents or
oral evidence is necessary, time
differences in the other forum and the
quality of technology.[50]

ASIC v Wilson [2020] FCA 873

Witnesses; cross-

Concluded that it would be unfair to

examination; receive evidence by AVL, given that
fairness; the accused will not have a proper
overseas; opportunity to cross-examine [37]
COVID-19;
demeanour

Attorney General of the Commonwealth Vulnerable

of Australia v Pender (Final) [2022]
NSWSC 1773

defendants; safety

Attorney-General for the State of Vulnerable
Queensland v Buckley [2022] QSC 64 defendants;
Psychological
assessments
Attorney-General for the State of Vulnerable
Queensland v Henry [2020] QSC 296 defendants;

Limitations of
AVL

psychological
assessments.
Attorney-General for the State of Vulnerable
Queensland v Thaiday [2021] QSC 227 defendants;
Psychological
assessments
Attorney-General for the State of Vulnerable
Queensland v ZBA [2023] QSC 131 defendants;
Engagement
Auken Animal Husbandry Pty L.td v 3RD | Witnesses; cross- | My experience has been that well-
Solution Investment Pty L.td [2020] FCA | examination; prepared cross-examination can be as,
1153 fairness; or just about as, effective in a virtual
overseas; setting. [49]
COVID-19; credit
assessements
Australian Securities and Investments Virtual trial; To the extent that demeanour does
Commission v GetSwift Ltd [2020] FCA | COVID-19; play an important role in assessing the
504 Cross- evidence of witnesses, then my
examination; experience, particularly in the recent

fairness; credit

trial that I conducted, is that there is
no diminution in being able to assess
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assessments;
demeanour

the difficulty witnesses were
experiencing in answering questions,
or their hesitations and idiosyncratic
reactions when being confronted with
questions or documents. Indeed, I
would go further and say that at least
in some respects, it was somewhat
easier to observe a witness closely
through the use of the technology than
from a sometimes partly obscured and
(in the Court in which I am currently
sitting) distant witness box. [33]

Australian Securities and Investments

Witnesses; cross-

I do accept that ...the general

Commission v Wilson (No 2) [2021] FCA | examination; experience of the courts over the
808 fairness; course of the pandemic lessen the
overseas; concerns about cross-examination by
COVID-19; credit | video link. [35] the calculus has
assessment changed considerably since this time
last year. The court has more
experience with taking contentious
evidence by video link and more
confidence in its efficacy.[44]
Bugmy v The Queen [2013] 249 CLR 571 | Vulnerable
defendants;
sentencing;
mitigating factors
Capic v Ford Motor Co of Australia Virtual trial; My impression of those platforms has
Limited [2020] FCA 486 Cross- been that I am staring at the witness
examination from about one metre away and my
perception of the witness’ facial
expressions is much greater than it is
in Court. What is different—and
significant—is that the video-link
technology tends to reduce the
chemistry which may develop
between counsel and the witness. This
is allied with the general sense that
there has been a reduction in formality
in the proceedings. [19]
Campaign Master (UK) Ltd v Forty Two | Witnesses; there is no doubt in my mind that the
International Pty Ltd (No 3) (2009) 181 overseas; Cross- requirement to give evidence on oath
FCR 152; [2009] FCA 1306 examination; or affirmation in the (generally)
fairness solemn atmosphere of a courtroom in

the presence of a judge, and to answer
questions in cross-examination in the
presence also of cross-examining
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counsel, has at least three potential
benefits. It enhances the prospect that
the witness will remain conscious of
the nature and solemnity of the
occasion and of his or her

obligations. It affords the cross-
examiner some reassurance that the
gravity and immediacy of the
moment, and of the supervising
presence of the judge, are not lost on
the witness and the cross-examination
is not thereby rendered any less
effective, to the possible prejudice of
the cross-examining party. It provides
the Court with a more satisfactory
environment in which to assess the
nature, quality and reliability of
responses by a witness, both to
questions and to the overall situation
presented by the necessity to give
evidence in court. To my mind there
remains, even in the modern context,
a certain “chemistry” in oral
interchanges in a courtroom, whether
between a judge and counsel (or other
representative) or between cross-
examiner and witness. [78]

Commissioner of Taxation v Oswal (No 5) | Witnesses; It is, in my opinion, a far less
[2015] FCA 1504 OVerseas; Cross- satisfactory environment for watching
examination; and listening to a witness giving
fairness; credit evidence including under a lengthy
assessments cross-examination involving the
extensive use of documents than
having the witness in the court room.
[34]
Dieni v The Queen [2022] VSCA 16 Vulnerable
defendants;
Elderly
Dogan v The Queen [2020] NSWCCA Vulnerable
151 witnesses; pre-
recorded
interview
DPP v B Makoi [2023] ACTSC 22 Witnesses;
behaviour
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DPP v Barton (a pseudonym) [2023] VCC

707

Vulnerable
witnesses;
support person &
dogs

DPP v Fuller [2023] VSCA 121

Vulnerable
witnesses

DPP v McCabe-Horne [2019] VCC 716

Vulnerable
defendants;
Psychological
assessments

DPP v McPherson [2019] VCC 1745

Vulnerable
witnesses; child;
sentencing

DPP v Plummer [2022] VCC 1359

Vulnerable
defendants;
Family visits;
COVID-19;
sentencing

DPP v Smith [2023] VSCA 293

Vulnerable
witnesses; child;
pre-recorded
evidence; open
justice;
intermediaries;
judicial directions

DPP v Smith [2024] HCA 32

Vulnerable
witnesses; child;
pre-recorded
evidence; open
justice;
intermediaries

DPP (NSW) v Van Gestal [2022] NSWSC
973

Vulnerable
defendants; legal
conferencing

DPP v Lazzaro [2019] VCC 884

Vulnerable
defendants;
Psychological
assessments

DPP v Mashu [2022] VCC 1291

Vulnerable
defendants;
sentencing;
technical
problems

DPP v McGary [2023] ACTSC 14

Vulnerable
witnesses;
Intermediaries;
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communication;

support person

DPP v Seeman (a pseudonym) [2019] Vulnerable

VCC 2231 witnesses

DPP v Sullivan [2024] ACTSC 327 Witnesses; cross- | It is to be borne in mind that the
examination; assessment of the credibility of a
convenience; witness is an exercise which depends
fairness; on “many more features than just an
demeanour; observation of the witness’

judicial directions

demeanour”.... Further, my own
experience... is that, in most cases,
evidence given by AVL is not less
effective than evidence given in
person.... The fact that this trial is
being conducted before a jury does
not alter these observations. [20]-
[21], and no loss of sense of gravity
since giving evidence from a police
station.

DPP v Tewaka [2021] VCC 1477

Vulnerable
defendants;
Psychological
assessments

DPP v Wardle [2019] VCC 855

Vulnerable
defendants;
Psychological
assessments

DPP v Weribone [2020] VCC 1675 (21
October 2020)

Vulnerable
defendants;
presence;
mitigating
factors; transport

DPP v White [2025] VCC 154

Victim Impact

Statements
DPP v Zheng (Ruling No 1) [2024] VSC | Vulnerable it has become quite commonplace for
70 witnesses; cross- | important witnesses to be permitted to
examination; give evidence by AVL....The
Confrontation experience of the Court has been, |
Right; key believe, that the defence have not
witnesses been disadvantaged or hindered in

their ability to test important
prosecution witnesses, whose credit
has been subject to strong and
justifiable attack, by the inability to
confront them in person in court. [37]-
[38]
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DS v The Queen [2022] NSWCCA 55 Vulnerable
witnesses;
Intermediaries
Edwards v The Queen [2020] NSWCCA | Vulnerable
141 defendants;
technological
infrastructure;
self-represented
Gee v Tasmania [2022] TASCCA 1 Vulnerable
witnesses;
Fairness;
Forensic
disadvantage
Green (a Pseudonym) v The Queen [2017] | Vulnerable
VSCA 277 witnesses; Cross-
examination
Guest v DPP [2020] VSC 218 Vulnerable
defendants; legal
conferencing
Guy v The Queen [2020] VSCA 163 Vulnerable
defendants; self-
represented
Holt v The King [2023] VSCA 165 (12 Vulnerable
July 2023) defendants;
transport
Hughes v Whittens Group Pty Ltd [2017] | Witnesses; credit | My own experience is that only
NSWSC 329 assessements witnesses whose credit is truly to be
impugned cannot give evidence in
that way. [21]
Incandela v The Queen (No 3) [2022] Vulnerable
ACTCA 63 defendants;
technological
infrastructure;
self-represented
In the matter of Mulberry Capital Witnesses; It is preferable generally, and in
Management Pty L.td v Shen — AVL fairness; particular where credit is in issue, for
Application [2022] NSWSC 1023 interpreters; the protagonists to be present in
credit Court. But it is also true that technical
assessments; deficiencies such as unstable
COVID-19; connections and transmission lag
overseas times which in the past were

significant impediments to effective
cross examination remotely are (to the
extent that they still exist) no longer
anywhere near as significant as they
once were. [20]...In my opinion,
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where evidence is given by
translation, the disadvantage suffered
by that fact will not be intensified by
dint only of the evidence being given
remotely, [24]

Inquest into the death of Luke Anthony Vulnerable
Rich [2024] ACTCD 3 defendants
JD v The Attorney-General of the Vulnerable
Northern Territory [2020] NTCA 11 defendants;
Psychological
assessments;
interpreters
JH v Minister For Child Protection [2020] | Vulnerable
SASC 33 defendants;
behaviour
Johnston v The Queen [2021] NSWCCA | Vulnerable
86 defendants;
Psychological
assessments;
Indigenous;
Technical
problems
Kareem v The Queen [2022] NSWCCA | Vulnerable
188 defendants;
Family visits;
sentencing;
Technical
problems;
COVID-19
Kelly v Fiander [2023] WASC 187 Defendants;
Presence
Kirby v Centro Properties Limited (2012) | Witnesses; Describes the two broad approaches
288 ALR 601; [2012] FCA 60 overseas taken by courts in relation to AVL +

lists factors to consider.

“The first is that given the advanced
state of video link technology and also
because of the convenience of the
procedure and the savings in time and
cost, a substantial case needs to be
made out to warrant the

Court declining to make an order for
evidence to be taken by video
link...The other approach has been
described as more cautious, and
requires good reason to be
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shown before leave to give evidence
by video link is granted [4]-[5] ... In
the end, each case will turn on its own
facts and circumstances and the
exercise of discretion as to what is
appropriate in a particular case will
involve a balancing exercise as to
what will best serve the
administration of justice consistently
with maintaining justice between the
parties’ [11]

Knox-Cumming v MacDonald [2018] Vulnerable

WASC 164 defendants;
sentencing;
mitigation

KN v R [2017] NSWCCA 249 Witnesses; ‘While it has sometimes been
Overseas; acknowledged that the question
credibility whether the credibility of the witness

is in issue might be relevant to the
decision to use AVL, there are
numerous decisions where it has been
held that the demeanour of a witness
could be adequately assessed by AVL.
It was apparent that the trial judge
was satisfied that the jury could
adequately assess the witnesses’
evidence given by AVL’ (4)

KS v GR [2020] NSWDC 73 Vulnerable
witnesses

Lawrence v Arambasic [2023] NSWSC Witnesses; The inconvenience and costs

964 Overseas; associated with international travel
credibility; outweigh the right to cross-examine in
fairness person + demeanour can be properly

assessed via AVL [17], [24]

Li v Wang (No. 3) [2024] NSWSC 661 Witnesses; ‘In circumstances where many trials,
Overseas; many thousands of trials were run
credibility; during COVID-19 using audio visual
fairness link, I do not consider solemnity

cannot be communicated by
methodology other than physical
presence in court. It can be
communicated by the way
proceedings are conducted, the
demeanour of the trial judge, the
demeanour of counsel and the formal
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processes that will be adopted, albeit
by audio visual link.’ [21]

Macdonald v R: Obeid v R; Obeid v R
[2021] NSWSC 1662

Vulnerable
defendants;
family visits;
COVID-19;
technological
infrastructure;
legal
conferencing

In Markovic v The Queen (No. 5) [2023]

NSWDC 278

Vulnerable
defendants;
behaviour

Ngo v The King [2023] NSWCCA 201

Vulnerable
witnesses;
Interpreters

Palmer v McGowan (No 2) [2022] FCA

32; 398 ALR 524

Witnesses;
COVID-19;
Cross-
examination;
behaviour

The judge changed his opinion after
COVID-19, less favourable to AVL: ‘I
will be best assisted by assessing the
evidence as to hurt to feelings by
closely observing the claimants giving
that evidence, not only orally but also
in close physical proximity.

The second is the likely central
importance of cross-examination to
the determination of the facts-in-issue
in this case. [42] There have been less
enthusiastic views expressed, but it is
noteworthy that a number of the
particularly favourable references to
remote hearings in complex cases
were made in 2020, at an early stage
of the “unforeseen mass-pilot of
remote hearings”. At least as far as |
am concerned (and I am aware my
view is not unique), accumulated
experience and subsequent reflection
has caused views of at least some to
evolve. Most relevantly, my view is
no longer the same as it was before
the experience of the last twenty
months or so. [44] ...Related to this
point, is that increasingly I have felt a
nagging disquiet that I may perhaps
be missing something in assessing the
evidence of a witness by reference to

10
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the tone of voice or non-verbal
signals.’ [46]

Pauga v Chief Executive of Queensland Defendants;
Corrective Services [2023] FCAFC 58 Presence
Pell v The Queen [2019] VSCA 186 Confrontation ‘It could hardly be suggested that the

Right; Presence

right of an accused to confront his or
her accuser has somehow been
diminished by the fact that technology
enables that process effectively and
justly to be undertaken...I accept that
there are older authorities which
suggest that the term ‘present’, in a
statutory context, should ordinarily be
interpreted as ‘physically present.” In
the light of modern technology, such a
narrow and restrictive interpretation
of that term seems, to me, not to be
warranted.” [1166-1167]

Pound v The Queen [2019] VSCA 279

Vulnerable
defendants;
Elderly; Fairness;
Unfit

Randall (a pseudonym) v The King [2023] | Vulnerable

VSCA 90 defendants;
COVID-19;
demeanour

Re Ashton [2020] VSC 231 Vulnerable
defendants; legal
conferencing;
technological
infrastructure;
COVID-19

Re CM [2023] VSC 194 Vulnerable
defendants

Re MM [2020] VSC 691 (20 October Vulnerable

2020) defendants;
transport

Richardson v Commissioner of Police Vulnerable

[2018]1 QDC 102 defendants; Self-
represented

R v Abdaly; R v Hosseinishoja (No 4) Vulnerable

[2022] NSWSC 1529

witnesses; safety;
key witnesses;
fairness

11
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R v Abdaly; R v Hosseinishoja (No 5) Open justice
[2022] NSWSC 1657
R v Abraham [2021] QDC 65 Vulnerable

witnesses; child;
pre-recorded
evidence; Judicial

directions;

Probative value
R v Al Batat & Ors (No 1) [2020] Witnesses; Acknowledges key principles
NSWSC 967 COVID-19; underlying AVL, namely the right of

safety; fairness

the accused to a fair trial, the principle
of open justice, and the need for the
Court to ensure the safety of witnesses

[4]

R v Apps (a pseudonym) - [2020]
NSWDC 111

Vulnerable
witnesses; child;
Victim Impact

Statements

R v AS [2023] NSWSC 885 Vulnerable ‘The accused argued that it would be
witnesses; unfair to him to permit the witness to
fairness; use the AVL facility for her evidence,
Confrontation but I do not accept that submission. In
Right the modern era, evidence is

commonly taken in this way and the
judicial sky has not yet fallen in.
Criminal trials have proceeded, and
justice has been
administered...Evidence taken by
such means has become much more
familiar in recent years,
corresponding to some extent with the
greater use of electronic
communication in the wider
community. In ordinary society most
people are now quite used to face to
face communication at a distance by
screen, by the use of AVL or some
other similar means.’ [18], [19]

‘Evidence given by alternative means
has not been found, as a general
proposition, to result in unfairness to
accused persons. Whilst it is
sometimes asserted that an accused
person is entitled to confront a witness
in a court room — expressed in R v

12
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Sigalla [2016] NSWSC 1178 as to
“see the whites of the witness’s eyes”
— a dramatic confrontation must be
regarded as a very outdated trope of

an archaic system of criminal justice.’
[26]

R v Aumash [2020] NSWDC 168

Vulnerable
witnesses; Victim
Impact
Statements

R v Bagster [2022] NSWDC 614

Vulnerable
defendants;
Family visits

R v Battle [2021] Reasons for Ruling of
his Honour Judge Press, 6 December 2021

Vulnerable
witnesses; child;
pre-recorded
interview;
technical
problems;
nonverbal

R v Bec [2023]1 QCA 154

Vulnerable
witnesses; child;
Pre-recorded
evidence; Jury
directions;
Probative value

R v BDF [2020] QDC 37

Vulnerable
witnesses; child;
Jury directions;
Probative value

R v BEC [2023] QCA 154

Vulnerable
witnesses; child;
pre-recorded
evidence; judicial
directions

R v Brass [2022] NSWSC 1698

Vulnerable
defendants;
Psychological
assessments

R v Brown [2020] NSWDC 70

Vulnerable
defendants;
Psychological
assessments

R vBW [2021] NSWDC 721

Vulnerable
defendants;

13
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Psychological
assessments

R v CTD [2022] QDC 22

Vulnerable
defendants;
Vulnerable
witnesses; pre-
recorded
evidence; support
person

R v Chute (No 10) [2019] ACTSC 73

Vulnerable
witnesses;
Judicial
directions;
Probative value

R v Chute (No 2) [2020] ACTSC 41

Vulnerable
defendants;
Elderly; Unfit

R v Clark (No 2) [2022] SADC 38

Vulnerable
witnesses;
Elderly; overseas;
judicial
directions; poor
substitute

R v CM [2022] QChC 11

Vulnerable
witnesses; child;
pre-recorded
evidence

R v CPG [2020] QDC 251

Vulnerable
witnesses; child;
Pre-recorded
evidence; support
person

R v CR [2019] NSWDC 884

Vulnerable
defendants;
Psychological
assessments

R v Cronin [2018] SASC FC 61

Vulnerable
witnesses; pre-
recorded
interview; child;
technical
problems;
nonverbal

R v Diallo & Ors (No 2) [2024] NSWSC

853

Vulnerable
defendants; child;
pre-recorded

14
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interview; police

body worn
cameras
R v Early (No 4) [2023] NSWSC 505 Vulnerable cost efficiencies and conveniences do
witnesses; not ‘eclipse the fundamental right of
Elderly; an accused to a fair trial’ that might
Convenience; require the physical attendance of a
fairness; cross- witness in court for cross-examination
examination; and credibility assessment,
credibility; key particularly if their evidence is ‘hotly
witnesses; contested’ [35], [41]
demeanour
R v Early (No 5) [2023] NSWSC 580 Vulnerable
witnesses;
Elderly
R v Foster [2021] NSWDC 725 Vulnerable
witnesses
R v Garland [2023] QDC 32 Vulnerable
witnesses
R v Geeves; R v Geeves (No. 2) [2024] Witnesses; cross- | Cross-examination in the focused and
NSWSC 823 examination; solemn environment of the courtroom
fairness is important for the impressionistic
evidence given by Ms Yardley to be
heard and assessed and further
examined by counsel for the accused.
[13] + Documents used in cross-
examination are a factor to consider in
declining an AVL request
R v GN [2020] NSWDC 59 Vulnerable

witnesses; CCTV

R v Green [2025] QCA 148

Witnesses; Cross-
examination;
technical
problems

R v GW [2023] NSWSC 664

Indigenous child;
bail; vulnerable
defendant

R v Hassenein Naderi [2022] NSWDC
534

Vulnerable
defendants;
Psychological
assessments

R v Hatton [2022] NSWDC 688

Poor Substitute

R v Honeysett (Fitness to Stand Trial)
[2023] NSWSC 76

Vulnerable
defendants;
Engagement;
Intensification

15
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R v INS [2024] QChC 10

Vulnerable
witnesses; child;
pre-recorded
interview; judicial
directions

R v Isaac [2023] NSWSC 22

Poor Substitute;
Human
Connection

R v James (a pseudonym) [2023] QChC
22

Vulnerable
witnesses; child;
pre-recorded
interview; police
body worn
cameras;
nonverbal;
technical
problems

R v Khaja (No 1) [2017] NSWSC 1578

Vulnerable
witnesses; safety

R v Knight [2023] NSWSC 321; Knight
(No 1) [2023] NSWSC 195

vulnerable
defendants;
presence;
sentencing;
Indigenous;
transport

R v KQE [2022] ACTSC 69

vulnerable
defendants;
Indigenous;
Intermediaries

R v KS (No 2) [2023] NSWSC 1475

vulnerable
defendants; child;
pre-recorded

interview
R v Lodhi (2006) 163 A Crim R 488; Witnesses; ‘I do not accept, however, that the
[2006] NSWSC 587 fairness; demeanour of a witness cannot be
demeanour; credit | satisfactorily assessed via the use of
assessment AVL facilities. For example, it is the

common experience of New South
Wales Criminal Courts that juries are
required to assess the evidence of
complainants in child sexual assault
cases where evidence has been given
by AVL means: Wilkie para 11; R v
NZ [2005] NSWCCA 278 at (71FF).
My own experience as a trial judge (if
I may be permitted to refer to it) is
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that juries have no difficulty in
examining issues such as credibility
and demeanour where evidence is
given by way of a video link.
Moreover, judicial experience in this
State generally endorses the notion
that the collective ability of a jury to
determine issues of credit, even in
difficult cases, is a robust and capable
one.’ [65]

R v Macdonald: R v Edward Obeid: R v
Moses Obeid (No 11) [2020] NSWSC 382

Virtual trial;
COVID-19;
fairness

‘I am of the view that a trial of the
accused in a virtual courtroom is
impractical. I have further resolved to
the view that the accused’s right to a
fair trial would be at risk were I to
order that it continue at this time’ [29]

R v Monydeng (NO. 2) [2023] SADC 16

Vulnerable
defendants;
Psychological
assessments;
behaviour

R v Moore [2022] QSC 35

Vulnerable
witnesses; child;
support person,;
pre-recorded
evidence

R v Mowlawisada [2023] NSWDC 401

Vulnerable
defendants;
Psychological
assessments

R v NBB (No 5) [2020] ACTSC 190

Vulnerable
witnesses; child;
support person,;
intermediaries;
pre-recorded
interview; Jury
directions;
Probative value

R v NF [2020] QDC 206

Vulnerable
witnesses; pre-
recorded
evidence; support
person

R v Ngo (2003) 47 NSWLR 55: [2003]
NSWCCA 82

Witnesses; cross-
examination;

‘Making a direction that the evidence
of an accusing witness be received by
audiovisual link external to the
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Confrontation
Right; fairness

courtroom must, by its very nature,
involve unfairness to an accused
because it deprives him or her of a
face-to-face confrontation with the
witness. The provision cannot

mean any unfairness, however

small. The Court must consider the
degree and effect of the unfairness. In
a criminal trial, the best measure is
whether the making of a direction will
cause the trial to be an unfair one to
the accused. An accused person has
the fundamental right to a fair trial. A
direction should not be made if it
would mean that an accused

could not have a fair trial.” [108]

In that case, the appellant was not
permitted to see the faces of the
witnesses on the video screen,
although counsel and the jury were
able to do so.

R v Niguidula (No 7) [2023] NSWSC 571

Witnesses;
convenience

R v NJ, NBC & RO [2020] QChC 12

Vulnerable
witnesses; child;
support person,;
pre-recorded
evidence

R v O'Loughlin [2018] SADC 73

Vulnerable
witnesses; child;
pre-recorded
interview;
technical
problems;
nonverbal

R v Osborne [2020] QDC 82

Witnesses;
COVID-19

R v Padberg [2022] SADC 112

Vulnerable
witnesses; child;

Court companion;

pre-recorded
evidence

R v PAS [2019] ODC 213

Vulnerable
witnesses; child;
pre-recorded
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evidence; support
person

R v Perry (a pseudonym) [2021] QDC
102

Vulnerable
witnesses; child;
pre-recorded
evidence; support
person

R v Qaumi (No 9) [2016] NSWSC 171

Witnesses;
demeanour

‘In particular, there is a concern that a
jury’s ability to make important
assessments as to demeanour and
credibility of witnesses, a role that is
central to its function, may be
restricted if the witnesses do not give
evidence in the court room. In spite of
the supposedly advanced technology
that exists in this courtroom, the
reality of this was highlighted in the
course of the Basha inquiry. On more
than one occasion, it was difficult for
the witness to see counsel and at times
it was difficult to see and hear the
witness. [ was not called upon to
make findings based around the
demeanour of the witnesses in

the Basha inquiry, but my observation
was that the task would have been
made considerably more difficult as a
result of the deficiencies in the audio
video facility. Further, there is a
possibility, in spite of direction, that a
jury may draw adverse inferences
against the accused if witnesses do not
give evidence in the usual way.
Equally, a jury could form an adverse
opinion of the witness themselves’ [9]

R v QVA [2017] QSC 281

Vulnerable
witnesses; child;
pre-recorded
interview

R v QX (No 2) [2021] ACTSC 244

Vulnerable
witnesses; child;
Intermediaries;
communication

R v RB [2020] NSWSC 1552

Vulnerable
defendants;
Psychological
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assessments; Poor
substitute

R v Richard Caine (No 3) [2024]
NSWDC 387

Vulnerable
defendants; unfit

R v Roos [2019] NSWCCA 67

Vulnerable
witnesses; child;
support person,;
pre-recorded
interview

R v Srsa [2021] NSWSC 924

Vulnerable
defendants;
Psychological
assessments

R v SXW [2020] QDC 117

Vulnerable
witnesses; child;
support person,;
pre-recorded
evidence; pre-

recorded
interview
R v Tangi (No 3) [2020] NSWSC 538 Vulnerable
witnesses; safety
R v Tesfamichael [2020] SADC 54 Vulnerable

witnesses; child;
Court companion;
Jury directions;
Probative value

R v TL [2024] SADC 4

Vulnerable
witnesses; Court
companion; dogs;
Jury directions;

R v Tukuafu [2022] NSWDC 717

Vulnerable
defendants;
sentencing;
technical
problems

R v Turnbull [2020] NSWSC 1785

Vulnerable
defendants;
Indigenous

R v Walker [2025] NSWCCA 62

Witnesses; cross-
examination;
demeanour; poor
substitute;
judicial directions

‘There is, however, something of a
trend towards re-evaluating a
confidence in the functional
equivalence between in person and
AVL evidence.’ [32]... The trend
appears to be towards an
acknowledgement that the comfort
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that courts have developed with the
use of AVL as a result of
improvements in quality, and the
corresponding increase in the
frequency with which it is used,
should not be confused with such
evidence being the equivalent of in-
person testimony.’[37]

‘The dominant view is that evidence
given by AVL, even with advances in
technology, does not overcome the
advantages of in person testimony. It
has, in this regard, been observed that
AVL only provides an “approximation
of face-to-face interaction”.” [38]

“The reality is that the use of AVL
may (and perhaps was likely to) have
impacted the jury’s assessment of the
demeanour of the complainant, but in
a manner of which they were
unaware, unable to articulate, and
with the result that they were unlikely
to have been able to apply the
direction to the evidence. ...The
direction also assumed that the jurors
were capable of isolating the
demeanour of the complainant from
the content of the evidence actually
given as a matter relevant to
credit....In doing so, there was a risk
that the significance of demeanour
would be overvalued [50]-[52]...In
these circumstances, any direction
requiring the jury to take into account
the means by which the evidence was
given is likely to

contravene s 294B(7).” [56]

Appeal to discharge the jury based on
the impugned direction, concluded
that the matter be remitted to the
District Court.

R v Williams [2020] QDC 246

Vulnerable
witnesses
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R v Warwick (No.51) [2018] NSWSC Vulnerable
1555 witnesses;
technical
problems;
mitigation
R v Wilkie, R v Burroughs, R v Mainprize | Witnesses; ‘Clearly the most significant aspect of
[2005] NSWSC 794 overseas; the presence of the witness before the
fairness; court is so that the evidence of the
demeanour; witness is given and tested in front of
constitutionality; | the jury in order that the tribunal of

judicial directions

fact can consider that evidence as it is
given and bring to bear in their
assessment of it the skills that they
may have acquired in the community.
The demeanour of a witness is still
regarded, at least in jury trials, as a
not insignificant matter in assessing
the reliability of the witness and jurors
are routinely given directions in that
regard particularly so far as cross-
examination is concerned... To the
extent that demeanour may still be
considered important, there is in my
view little diminution of the jury’s
ability to take that matter into account
in determining the reliability of the
witness occasioned by the fact that the
witness is not physically present in the
courtroom, particularly having regard
to the improvements in receiving
visual and audio transmissions
brought about by modern
technology.’[31]

‘Insofar as the accused argued

that s 80 is infringed because the
witnesses would not be appearing
personally before the jury, I would
reject the challenge.’ [33]

‘s SB(3) only applies where the
audiovisual link is to be used in New
South Wales. This seems to suggest
that the legislature expected that
witnesses in New South Wales would
generally be expected to attend the
court in person and thus further
limited the use of the procedure where
the witness was within the
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jurisdiction. But I find it difficult to
understand how the general discretion
under s 5B(1) is exercised other than
by considering the interests of justice.’
[60]

‘The simple fact that the witness is
not before the court and, therefore,
cannot be confronted by the accused
is not itself a sufficient reason to
refuse to make a direction under the
section in a criminal trial. Nor is the
simple fact that the video link
procedure is deficient to viva voce
evidence from the witness in person a
sufficient basis for not using the
procedure.’[69]

R v Wilio (Ruling No 3) [2021] VSC 726

Vulnerable
witnesses;
intermediaries

R v Youseff (No 3) [2024] NSWSC 1261

Witnesses;
fairness; judicial
directions

‘I was not of the view that the giving
of evidence in this way would be
unfair to the accused. As noted, the
screen in the court room is large, and
in some ways provides a better and
more consistent view of the witness
than if she were in the courtroom. To
the extent that any unfairness may
arise because she is not physically in
the same space—and if it is thought
necessary—the jury could be directed
that as the credit of the witness may
be regarded as a crucial issue in the
trial, any difficulty they might
encounter in assessing the credibility
of the witness by reason of the fact
that the evidence was adduced before
them by the use of an audio video link
should be resolved in favour of the
accused.’ [41]

Rooney v AGL Energy Limited (No 2)
[2020] FCA 942

Virtual trial;
COVID-19;
witnesses; cross-
examination;
fairness; key
witnesses; poor
substitute

‘My own experience of present-day
remote hearing technology is slightly
less positive (although, I stress, not
negative). I consider it a good and, in
many instances, necessary “Plan B”.
However, the available technology
cannot fully replicate the court room
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environment that is so often central to
an adversarial system of civil justice.
In my experience, the technology
inhibits (if not prohibits) the cadence
and chemistry—both as between bar
and bench, and bar and witness box—
that personify well-run causes. Those
are traditional forensic benefits of
which litigants ought not too lightly
be deprived...Further, the technology
often begets delay, particularly when
documents are to be supplied
remotely. Although broadly reliable, it
is not uncommon for connections to
be momentarily of poor quality,
occasionally to the point that they are
unusable. All of these factors
influence the user experience of a
justice system from which all litigants
are entitled to benefit. [18]

Moreover, there is a sense of
solemnity—perhaps even
intimidation—that attaches to the
receipt of oral evidence from a
courtroom witness box that not even
the best technology can

replicate. When all witnesses (or
crucial witnesses) in a matter are
subjected to that same stage, the truth
is less easily spun, and unsuccessful
parties are less inclined or less able to
find fault with the process that
delivered their defeat.” [19]

Sanson v Sanson [2021] NSWSC 417 Defendant; ‘From my own experience, and as
overseas; Cross- recognised by judges in this and other
examination; courts, there has been little diminution
credit assessment; | in being able to assess the difficulties
COVID-19 witnesses have in answering questions

or observing a witness closely through
the use of technology as, in some
respects, it is easier for a judge to
assess a witness who is close-up on
the screen.’ [31]

SF v The Queen [2022] NSWCCA 216 Vulnerable
defendants;
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Family visits;

COVID-19
Simpson v R [2021] NSWCCA 264 Vulnerable
defendants;
technological
infrastructure;
self-represented
Southernwood v Brambles Limited (No 2) | Witnesses; Expresses concerns as to the ‘efficacy
[2022]1 FCA 973 overseas; Cross- of cross-examination via video link,
examination; the risk of unfairness to the cross-
credit assessment; | examining party, the advantage for the
demeanour cross-examined witness or party, and
the possibility of increased difficulty
for the judge in assessing the
reliability of testimony in such
circumstances.’ [42]
State of Western Australia v DKA [2021] | Vulnerable
WADC 89 witnesses
The State of Western Australia v Evitt Vulnerable
[2022] WADC 107 defendants;
mitigation
The State of Western Australia v White Vulnerable
[No 8][2025] WASC 194 defendants;
presence
Treloar v The Queen [2020] VSCA 6 Vulnerable
defendants;
mitigation
WARNE v THE QUEEN [2020] SASCFC | Vulnerable
12 witnesses;
Nonverbal
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