INTERVIEW QUESTIONS AND THEMATIC CODES

Interview participants were asked questions along broad themes concerning their
demographics, AVL experience, understandings of vulnerability, evaluations of AVL, and
future visions.

The Digital Criminal Justice Project: Vulnerability and the Digital Subject DE210100586
Questions for semi-structured interviews

Preliminary Question
Have you already completed the online survey?

(CI McKay to note if the participant has already done so and seek to complement the
interviewee’s survey responses during the semi-structured interview. If the participant
has not yet completed the online survey, CI McKay can invite them to do so later, should
they have further responses, while requesting them to note that they have been an
interview participant.)

IDENTIFIYING PARTICIPANT INFORMATION

1. What is your primary current role?

e Australian judicial officer including judges and magistrates

e Australian legal professional including barristers and solicitors

e Australian legal professional working in the wider criminal justice system, e.g.,
Legal Aid, Aboriginal Legal Service, Public Defenders, Crown Prosecutors,
Police, Corrections

e Retired Australian judicial officer or legal professional

e Other

2. In which state or territory jurisdiction do you currently practice?
Australian Capital Territory

New South Wales

Northern Territory

Queensland

Victoria

South Australia

Tasmania

Western Australia

Federal

3. If you are a judicial official, in what year were you first appointed to an Australian
court?

4. Ifyou are a judicial officer, to which court(s) are you currently appointed?

5. If you are a legal professional, in what year were you admitted to the profession in
Australia?



6. Since January 2020, have you communicated with witnesses, victims or defendants
using remote access technologies during any of the following criminal procedures?
Remote access technologies include audiovisual link (AVL), video link and software
platforms including Teams and Skype.:

e Bail applications
¢ Fitness to plead

e (Case conferencing
e Mentions

e Trials
e Sentencing hearings
e Appeals

e Parole hearings
e Legal conferencing
e Other (please specity)

7. What remote access technologies have you experienced being used during criminal
proceedings?

Audiovisual link (AVL) or video link
Audio link (including landline and mobile telephone)

Software platforms including Teams, Skype, Zoom, WhatsApp
Other

8. Since January 2020, please estimate how many criminal proceedings, in which you
have been involved, were conducted:

Where the entire court was remote from the courtroom?

Where the entire court, except for the judicial officer(s), was remote from the
courtroom?

Where the judicial officer(s) and counsel were present in the courtroom, but all
other parties were remote?

Where the only remote person was a:

¢ Witness

¢ Victim

¢ Defendant

UNDERSTANDINGS OF VULNERABILITY IN THE CRIMINAL JUSTICE SYSTEM

9. In this study, we refer to witnesses, victims and defendants as being vulnerable or
experiencing a vulnerability, as follows:

Vulnerability may include individuals experiencing issues stemming from
mental health, neurodiversity, cognitive capacity, youth, old age, substance
dependence, social disadvantage, disability, culture, language, or need for
protection. Vulnerable witnesses or victims include those who may be
intimidated, that is, made vulnerable, by adversarial court proceedings or
confrontation with the accused, e.g., child witnesses or victims, victims of
sexual offences, other traumatised witnesses or victims. Vulnerable defendants
may include individuals who are unfit to plead, lack legal representation, have



10.

11.

12.

13.

14.

15.

16.

physical, intellectual or learning disabilities, or have multiple complex needs
relating to social disadvantage, addiction, homelessness or unemployment.
Vulnerability may also stem from digital exclusion.

Do you agree with this understanding? If not, what else would you include? What
would you exclude? How would you define vulnerability?

How do you — or the court - assess if an individual witness, victim or defendant is
vulnerable? Explain the process, if any, through which vulnerabilities are triaged,
identified and assessed.

If a witness, victim or defendant is assessed as vulnerable, what measures do you or the
court adopt to assist that individual?

With criminal courts increasingly using remote access technologies, do you believe that
vulnerable individuals are always identified and properly supported?

What does vulnerability mean to you specifically in relation to the use of remote access
technologies during criminal proceedings? Are there other issues that need to be
considered when using remote access technologies?

Have you used remote access technologies to communicate with witnesses, victims or
defendants who you considered to be vulnerable individuals?

From which of the following settings have you connected with vulnerable individuals
using remote access technologies during criminal proceedings?

e Courtroom

e Chambers

e Office

e Working from home

e Other (please specity)

From which of the following settings have vulnerable individuals communicated with
you or the court using remote access technologies during criminal proceedings?

e Home

e Workplace

e Police station

e Hospital

e Juvenile justice facility

e Correctional facility

e Detention facility

e Mental health facility

e Overseas location



17.

18.

19.

20.

21.

22.

23.

24.

25.

e Other (please specity)

Have any of those vulnerable individuals required an interpreter? If so, how did the
interpreter communicate with the vulnerable individual and/or court? If the interpreter
communicated by remote access technologies, how was the experience?
Criminal proceedings by remote access technologies may raise specific issues for
vulnerable individuals:
Even assuming that the technology works in an optimal way, the process
removes many of the visual cues that are so valuable to individuals with a
cognitive impairment...the demands of following a hearing in more than one
medium inevitably adds to any existing difficulties in understanding what is
being said. (S (Vulnerable Parent: Intermediary) [2020] EWCA Civ 763)

Do you agree with this statement?

In relation to vulnerable witnesses, victims or defendants who use remote access
technologies during criminal proceedings, what special measures or alternative
arrangements have you been involved in? Please provide as much information as
possible to the different situations you have experienced.

How, in practice, do remote access technologies assist or challenge communication
with vulnerable individuals during criminal proceedings?

How do remote access technologies assist or challenge the administration of justice
when vulnerable individuals are involved? E.g., are criminal proceedings expedited or
delayed? Please elaborate on your experiences.

What technical issues, if any, have you experienced? E.g., Audio, visual, audio and
visual, network or internet connection problems, remote individual’s limited access to
appropriate technology, remote individual’s limited technological capability.

How have any technical issues impacted the vulnerable individual, their
communication, access or participation during the criminal proceedings?

Are there certain criminal procedures and/or classes of individuals when the use of
remote access technologies in criminal proceedings is inappropriate?

Should there be a clear ‘opt-in’ or ‘opt-out’ system for using remote access technologies
in criminal proceedings involving vulnerable individuals?



26. Recent case law demonstrates increasing use of remote access technologies for

psychological and psychiatric assessments. What concerns, if any, does this raise for
you?

27. What is your overall experience of the quality of remote access technologies during

criminal proceedings when vulnerable individuals are involved?

28. What is your overall perception of how remote access technologies impact vulnerable

individuals’ access to, and participation and communication with courts and legal
professionals?

LAW REFORM, PROCEDURES AND PRACTICE

29. Regarding the increasing use of remote access technologies in criminal proceedings:

1.

What mechanisms could be introduced to oversee the effective participation of
vulnerable individuals and ensure accessible and inclusive justice?

How might an ‘opt in’ or ‘opt out’ system regarding remote access technologies for
vulnerable individuals be administered by criminal courts?

Do you believe that the shift to remote or virtual criminal justice ensures access to
justice and procedural fairness for all?

Do you have any suggestions for reform of law, procedures and/or practices in the
criminal justice system that may benefit vulnerable individuals?

Are there any other matters you would like to mention?



EMERGING THEMATIC CODES

Part 1 Demographics

Role in criminal justice system
Jurisdiction (state or territory)
Date appointed

Part 2 Background experience in using audio visual links (AVL)

Use of AVL and types of communication technologies

Court configurations — the legacy of COVID-19

Range of remote locations — the tyranny of distance; bush courts; specialised
sentencing courts

Part 3 Vulnerability in criminal justice

What is vulnerability in criminal justice? (legislative understandings versus in
practice)

How is vulnerability assessed?

What measures or supports are available for vulnerable individuals? Equity issues
between witnesses and defendants

Interplay between vulnerability and audio visual links (AVL): suitability; quality;
access; communication

Interpreters and AVL

Technical quality, problems, fatigues, digital literacy (digital divide/digital
infrastructure/exclusion/accessibility), digital connectivity and vulnerable people

Part 4 Evaluation

Does AVL assist or challenge vulnerable individuals and their effective participation?
Split between vulnerable witnesses and vulnerable defendants

Convenience for lawyers, clients, witnesses

Court efficiencies; speed; cost savings; avoiding prison transport

Clients’ preferences

Impacts of colonisation / Indigenous impacts

Children and young people as witnesses or defendants

Impacts of AVL on lawyer-client communication; interactions; trust and rapport;
confidentiality, getting instructions; giving legal assistance during hearings; effective
defence; prison visits; privacy; prison visits/travel time; AVL v telephones

Impacts of AVL on victim conferencing / proofing

Impacts on advocacy including examination-in-chief; cross-examination; evidence
and documentation; turn-taking; ‘reading’ the room; audio alone links

Does AVL assist or challenge the administration of justice? Impact of technological
problems

Should there be a clear opt-in or opt-out system?

Sentencing when already in custody

When is AVL not appropriate?

Perceived impacts on juries



Intangibles: Emotion and empathy; demeanour; credibility; humanity/dehumanised;
nonverbal cues; eye contact

Authority/gravitas/(in)formality of the court including witness management and
behaviour (e.g. cutting the link; walking out of prison AVL); external distractions
Should AVL be used for psych assessments?

Control of AVL by corrective services (prisons/gaols) i.e. access to clients

What is the overall evaluation?

Part 5 Future

Suggestions for improving the current technology regarding values of effective
participation, procedural fairness, access to justice

Need more infrastructure in regional/remote areas eg justice hubs

Need development of and training re markers of vulnerability

Is there a bright line between those who should or should not use AVL?

Is vulnerability productive or would (eg) effective participation be a better measure?

Abbreviations

AVL Audio visual link

CCTV Closed circuit television

CSA Child sexual abuse

DPP Director of Public Prosecutions

DV Domestic violence

FASD Foetal alcohol syndrome disorder

ODPP Office of the Director of Public Prosecutions
SLCN Speech, language and communication needs



